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KPMG is pleased to make a submission on the Taxation (Neutralising Base 

Erosion and Profit Shifting) Bill (the “Bill”).   

General position 

We understand the drive for changes to New Zealand’s taxation of cross-

border transactions to address BEPS concerns.  We accept that change is 

required.   

The debate is whether we have a sound basis for that change, how far that 

should go and how we should go about it. 

Will the result be a fair tax system? 

The avowed target is a fair tax system.  A fair tax system, like beauty, is in the 

eye of the beholder.   

We note that the OECD’s definition is not “tax is payable where the sale is 

made” which seems to be the rule of thumb of many.  It is instead “tax is 

payable where the activity that produces the profit is located”. There is an 

important difference, which has become lost in the debate (sometimes 

deliberately so).   
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The OECD’s BEPS project does not in our view result in a principled and fair 

tax system.  For example, the hybrid mismatch problems would be addressed 

by determining appropriate borders for debt/equity treatment and for 

entity/flow through treatment.  That would result in principled rules applied by 

all, which would minimise both double taxation and double non-taxation and 

disputes over taxing rights. However, the OECD’s BEPS hybrid 

recommendations do not achieve that result.  

This is because the OECD process understandably (due to the need to reach 

some sort of consensus) deals with the symptoms and not the root causes.  

The result is not a principled and fair tax system. The focus on double non-

taxation and the opportunistic extensions to tax bases means a high likelihood 

of double taxation.   

Many countries have taken a blatantly national welfare approach to BEPS, 

adopting those recommendations that address their most pressing domestic 

concerns. There has been a reluctance to adopt proposals that might harm 

their economic competitiveness. We believe New Zealand needs to do the 

same, or risk becoming an outlier (to use a Star Trek analogy, “boldly going 

where others do not follow”).   

In our view, the potentially adverse results for cross-border investment in and 

out of New Zealand have not been adequately taken into account in the Bill 

and accompanying Regulatory Impact analysis.  These are a significant focus 

and background for our submissions as opportunities to provide more certainty 

and avenues to resolve disputes are being taken away rather than improved.  

How far should the change go? 

You will notice that we have not addressed every provision or policy in the Bill.  

In part that is a function of available time.  It is also because we accept the 

need for some of the changes.   

For the most part, we understand the proposed changes to the thin 

capitalisation test.  However, we do note that setting the threshold is an art.  

There is a risk to continued reductions in available debt.  We also see the 
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transfer pricing and the permanent establishment proposals as, broadly, 

reasonable codifications. 

Our focus and concern is, in the main, the restricted transfer pricing rule, the 

deemed permanent establishment (anti-avoidance) rule, the hybrid mismatch 

rules and unilateral changes to Double Tax Agreement (“DTA”) outcomes. 

The restricted transfer pricing rule, despite New Zealand arguing a global 

consensus is best for New Zealand’s BEPS responses, does not follow the 

global consensus on interest limitation.  Although the current proposal does 

allow room for disputes to be resolved by mutual agreement with an affected 

country, the primary rule is not consistent with the expectations of other 

countries.  

The hybrid mismatch rules are extensive.  Although we have in earlier 

consultations been able to work with Officials to correct some of the 

overreach, the broad approach being taken makes it inevitable that unexpected 

and unintended consequences will arise.  

We therefore see a targeted approach, which deals with known problems first, 

as a better way to deal with the potential hybrids problems.  We note that if 

the hybrid mismatch rules are good tax policy, there should be no difficulty 

with New Zealand’s tax policy process delivering an appropriate response.  

Indeed, some of the measures are not yet in the Bill.  

How should we do it? 

We see the deemed permanent establishment rule, however dressed up, as a 

unilateral change to certain DTAs.  It is one of a number of examples of 

unilateral changes (the deemed DTA source rule, the life reinsurance 

deductibility rules and hybrid NRWT rules are some of the others) in the Bill 

which affects New Zealand and our DTA partners’ taxing rights. 

Clearly New Zealand has the ability to amend its domestic rules.  That is not in 

dispute. 
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However, given New Zealand’s position in the world and its stated reasons for 

implementing the BEPS recommendations (it is the global consensus and we 

are best to follow it), these changes may be seen as “bad faith” changes, to 

use a pejorative term, to avoid the effect of negotiated DTAs.   

This may impact our international reputation and the desirability of negotiating 

with New Zealand. They may also provoke a reaction from our DTA partners.   

The Commentary on the Bill does not, in our view, directly address these 

potential consequences.  Nor does the Commentary provide reasons why a 

unilateral approach is better. 

In that vacuum, our view is that the changes are better addressed by bilateral 

negotiation. That reduces the risk that New Zealand is not seen as a good 

global citizen and trusted negotiating partner. 

Further, we consider that the ability to amend domestic rules should not, in 

good faith, be used to fix potential problems that New Zealand Officials and 

the Government have allowed to arise by direct negotiation and agreement. 

Interaction with the Multilateral Instrument and Committee 

Process 

We have previously submitted to the Committee on New Zealand’s ratification 

of the Multilateral Instrument (the “MLI”) to implement BEPS related changes 

to New Zealand’s DTAs.  This submission has similar themes and further 

explains some of our submissions on the MLI.  This submission justifies our 

view that understanding the interaction of the MLI and the Bill is required 

before confirming that New Zealand should proceed with both. 

We noted with approval that Officials appeared (in a departure from the usual 

practice) in public as witnesses to the Committee on the MLI.  We encourage 

the Committee to follow the same process for the Bill. 

Focus for the Committee 

The Minister of Revenue has observed that it is difficult for non-tax expert 

members to adjudicate between competing views on technical tax matters.  
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Ideally, there would be no such competition. However, the Bill is technically 

challenging and objections to the broad policy and the detail are reasonably 

raised.  We can see no ability for members to avoid engaging with the 

technical detail and making a judgement that both “the what” and “the how” 

are in New Zealand’s best interests. 

In our view, that does require consideration of the real and intended effects of 

the proposals and not just their political acceptability. 

Process for this Bill’s tax policy 

The tax policy for this Bill has been through extensive and detailed 

submissions through the OECD’s BEPS process and subsequent New Zealand 

Government consultation on the various measures.  We have spent many 

hours in discussions and workshops with Officials to understand the policy, its 

detail and its ramifications. We have appreciated the opportunity to be 

consulted on early drafts of parts of the Bill and commend Officials for their 

engagement.   

We like to think that our, and others, contribution has had a not minor impact 

on the quality of the Bill. (In some cases, that contribution has resolved 

debates between Officials.) We strongly recommend this approach be 

followed for future development of New Zealand’s tax policy.  

It would be helpful if the Committee agrees that it supports this process by 

saying so in its report to Parliament. 

Apologies… and further reading 

The Bill is technically challenging.  Our detailed submissions may make 

difficult reading.  Although we have tried to be as clear as possible, there is a 

trade-off between detailed explanation and an even longer submission.  The 

Committee can find KPMG’s earlier submissions on the issues addressed in 

the Bill here.   

https://home.kpmg.com/nz/en/home/insights/2016/02/tax-submissions.html


Finance and Expenditure Committee 

KPMG submission - Taxation (Neutralising Base Erosion and Profit Shifting) Bill 

8 February 2018 

 

12629454_1.docx  6 
 

 

For the Committee’s information, our submissions are generally published 

after finalisation. However, submissions to the Committee are only published 

after the Committee’s hearing of evidence. 

Detailed submissions 

Our detailed submissions on the Bill’s proposals are contained in the attached 

appendix. 

Hearing of evidence 

We would like to appear before the Committee to present our submissions, 

should that opportunity be available.  We note that, given the complexity of 

the Bill, it may be helpful to allow more than the current standard 10 minutes 

to appear before the Committee. In our view, each of the major parts of the 

Bill would justify that on its own but we understand that is unlikely to be 

granted. 

Further information 

Please do not hesitate to contact us, John Cantin on 04 816 4518, or Darshana 

Elwela on 09 367 5940, should the Committee wish to discussion our 

submissions.  

Yours sincerely  

  

John Cantin 

Partner 

Darshana Elwela 

Partner 

 

  



Finance and Expenditure Committee 

KPMG submission - Taxation (Neutralising Base Erosion and Profit Shifting) Bill 

8 February 2018 

 

12629454_1.docx  7 
 

 

Appendix – Detailed 
Submissions on the Bill  
Interest Limitation Rules 

Restricted transfer pricing rule 

As a general comment, we recommend that the restricted transfer pricing rule 

not proceed (see below).  However, acknowledging what appears to be a 

strong desire (from Officials) that the rule is enacted, we have made a number 

of detailed submissions where the details of the rule in the Bill are inadequate 

and would make application of the rule impossible for many taxpayers.   

We urge the Committee to consider these submissions carefully to ensure the 

ultimate form of the legislation is able to be practically applied. 

Issue 1: Policy concerns with proposal 

The Bill proposes to introduce new rules requiring related-party loans between 

a non-resident lender and a New Zealand resident borrower to be priced using 

a restricted transfer pricing approach.  

The restricted transfer pricing rule will be imposed unilaterally by New 

Zealand. That is, it has not been implemented or otherwise proposed by any 

other jurisdiction.  

Submission 

The restricted transfer pricing rule is a substantial departure from generally 

accepted orthodox transfer pricing approaches for determining arm’s length 

interest rates on related-party loans.  There is, therefore, a very real risk of 

economic double taxation.  

Furthermore, the potential effect of such a rule needs to be carefully 

considered from a national welfare perspective. New Zealand adopting a BEPS 

position that is outside of the norm may provoke countermeasures that may 

adversely impact NZ multinationals operating in those jurisdictions.  

We therefore submit that the proposal should not proceed.  

Comment 

As outlined in our submissions on the various iterations of the proposed 

interest limitation rule, we believe this proposal will lead to significant risk of 

double taxation.  

Foreign lenders will be required, under the transfer pricing laws that apply in 

their own jurisdictions, to charge an arm’s length interest rate on inbound 
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funding into New Zealand. If this rate is higher than what the proposed 

interest rate “cap” allows as a deduction in New Zealand, under the restricted 

transfer pricing approach, foreign lenders will be subject to income tax in their 

home country on the full interest rate charged. They would not, however, be 

able to claim a full interest deduction in New Zealand. Further, New Zealand 

will also charge non-resident withholding tax on the full interest rate (not just 

the deductible component).   

The risk of double taxation will mean greater reliance on Competent Authority 

dispute resolution procedures leading to increased compliance costs for 

taxpayers operating in New Zealand. It will also require additional Inland 

Revenue resourcing to resolve disputes, when its international tax and transfer 

pricing capability is already stretched – see our transfer pricing submissions. 

This will unnecessarily add to the time taken to resolve transfer pricing 

matters.   

While we understand Officials believe that this double tax risk will not arise 

where non-resident lenders are resident in Australia (which we would doubt, 

based on our understanding of the Australian Taxation Office’s likely approach 

in the Courts if interest rates are disputed), we believe this risk is very real for 

other jurisdictions.  

Moreover, there is a very real risk that New Zealand will be viewed as going 

outside of the “mainstream” in introducing new interest limitation measures. 

This could have the unintended consequence that other countries adopt 

countermeasures that adversely impact on NZ firms operating in those 

jurisdictions. In our view, the NZ Government response to BEPS needs to 

balance NZ’s obligations as a good global tax citizen with our national interest. 

BEPS responses which may provoke a response that either increases the cost 

of funds for NZ firms, or their tax profile overseas, need to be carefully 

considered.  

Issue 2: Group credit rating approach should not proceed 

Under proposed section GC 16(1)(d), a borrower’s credit rating will be 

determined as either equal to, or more typically, one notch below its ultimate 

parent’s credit rating (see proposed section GC 16(9)), unless the lending 

arrangement does not exhibit certain high risk BEPS features or if the 

borrower does not have an identifiable parent company.  

Submission   

If the restricted interest rate rule proceeds, we submit that the group credit 

rating approach should not be used. Instead, each NZ borrower should be able 

to apply either the standalone credit rating approach in proposed section GC 

16(7) or the restricted credit rating approach in proposed section GC 16(8). 
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Comment  

There are a number of reasons for our submission. 

Using the ultimate parent’s credit rating (or other group entity with a higher 

credit rating) as the starting point to derive an interest rate on New Zealand 

inbound debt is not economically correct. This implies that the New Zealand 

subsidiary has a similar business profile (i.e. functions, assets and risks) to that 

of the parent in all cases, which is often not the case with global 

multinationals. Typically, the New Zealand operations of foreign multinationals 

are often several multiples smaller and will typically comprise a single function 

or asset or, at the very most, a less diverse set of functions or assets when 

compared to the ultimate parent. Often entities within the group have much 

higher risk profiles than others, based on these features.  

Instead, a transfer pricing approach for cross-border related party loans which 

starts with the borrower’s credit rating is more in line with the arm’s length 

principle. Not only does it have regard to the credit quality of the specific 

borrower, but it provides flexibility to notch the borrower’s standalone credit 

rating upwards to reflect the specific circumstances of that company and its 

position in relation to the wider group. This approach is also more consistent 

with the credit rating analysis we would expect to see undertaken by a bank or 

other third party lender in practice. Further, such an approach does not 

preclude a credit rating being consistent with that of the ultimate parent 

should the facts and circumstances support such a finding (but only where 

they do, rather than by assumption). 

Our later submissions on the rule highlight the difficulties with identifying the 

highest rated member of a worldwide group and in determining credit ratings 

for worldwide group members where no public credit rating exists. Not 

proceeding with the group credit rating approach would address these 

concerns. 

Issue 3:  Grand-parenting existing loans 

The restricted transfer pricing rule will apply to cross-border related party loans 

entered after the date of enactment and also to all loans in existence as at the 

date of enactment. 

Submission  

All cross-border related party loans in place as at the date of introduction of the 

Bill should be grand-parented for a maximum period of five years from the 

date of the Bill. 

Comment   

In many cases taxpayers will have financed New Zealand operations and 

projects using loans in force as at the date of enactment of the Bill.  To not 
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disadvantage taxpayers who have legitimately calculated an arm’s length 

interest rate on their cross-border related party loans under existing transfer 

pricing rules, they should be able to continue to apply existing laws for the 

remaining term of the loan.   

Noting Officials’ concern with loans that are greater than five years in duration, 

we submit that the grand-parenting period be capped at a five year period from 

the date of introduction of the Bill. 

Issue 4:  Pricing date for existing loans 

It is not clear from the Bill how to calculate the arm’s length interest rate for a 

cross-border related party loan in existence when the new restricted transfer 

pricing rules come into force. 

Submission  

Interest rates on existing cross-border related party loans should be calculated 

by determining the interest rate that would have applied at the time the loan 

was entered into, had the new restricted transfer pricing rules been in force at 

the time. 

Comment   

If our submission on the grand-parenting of existing cross-border related loans 

is not accepted, we submit that the Bill should be clear with respect to the 

application of the restricted transfer pricing rule to existing loans.  In our view 

there are two possible options for applying the rule to existing loans: 

— Option 1: Determining the interest rate that would have applied at the 

time the cross-border related loan was entered into, had the new restricted 

transfer pricing rules been in force at the time.   

— Option 2: Treat the remaining period of an existing loan as a new loan, 

with a term beginning on the date that the restricted transfer pricing rule 

begins to apply to the loan.  An interest rate would then be determined 

based on the creditworthiness and market conditions in existence at the 

application date of the new law. 

Option 1 is preferred as the new restricted transfer pricing rules should reflect 

the fact that the cross-border related party loan was legally entered into at an 

earlier date and would have been priced based on the creditworthiness and 

market conditions in effect at the time.   

While the new rules prescribe a new arm’s length test for interest charged on 

cross-border related party loans, they should not go so far as deeming whole 

new lending arrangements to come into existence at the time the new law 

comes into effect. Instead both taxpayers and the Commissioner should be 
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required to take account of market conditions in existence at the time the loan 

was entered into.  

Issue 5:  Reliance on third party interest rates 

Proposed section GC 16 requires, broadly, that a New Zealand entity must 

either have regard to the creditworthiness of the multinational group of which 

it is a member, or calculate an interest rate based on its own creditworthiness.   

Where a New Zealand entity is a member of a multinational group, its local 

borrowing costs are largely irrelevant to the determination of an arm’s length 

interest rate, unless they are considered to not have the high BEPS risks 

factors outlined in proposed section GC 16(1)(e). If these tests are failed, the 

borrower is required to calculate the interest rate on their cross-border related 

party loans based on either their parent’s credit rating (proposed section 

GC16(9)) or using a restricted credit rating (calculated using proposed section 

GC 16(8)). 

Submission 

Where a New Zealand entity has obtained third party funding which is not 

guaranteed by a non-resident associate, the third party borrowing cost should 

be able to be used as a reliable comparable uncontrolled price in determining 

the interest rate on the borrower’s cross-border related loans. 

That should be the case even if a borrower has high BEPS risk factors when it 

enters into the cross-border related party loan. The interest rates charged by 

third party lenders to the New Zealand entity should be able to be relied on to 

determine a credit rating for the New Zealand borrower, provided that the third 

party loan is not guaranteed or otherwise supported by another member of the 

borrower’s worldwide group. 

Comment 

In our view third party funding costs represent a reliable measure of the 

creditworthiness of a borrower. In order to reduce compliance costs for 

taxpayers, where a taxpayer has obtained third party funding that is not 

guaranteed or otherwise supported by another member of its worldwide 

group, the third party funding cost should be able to be relied upon to derive a 

credit rating for the New Zealand borrower. This should be the case regardless 

of whether or not it passes the BEPS high risk tests. Not only would such an 

approach reduce compliance costs, we believe it would also produce an 

outcome consistent with the intent of the restricted transfer pricing rule as 

secondary funding lines usually attract a higher interest rate than existing 

senior debt. 
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Issue 6:  Credit rating of worldwide group 

Under proposed section GC 16(9)(b), where a borrower is either required, or 

chooses, to apply the borrower’s worldwide group credit rating as the basis for 

determining the interest rate on its cross-border related party loan, it must 

have regard to the credit rating of the highest rated member of the group.  

Submission 

Where borrowers are required, or choose, to apply the worldwide group 

approach for pricing their cross-border related party loans, they should only 

have to have regard to the credit rating of the ultimate parent of the worldwide 

group. We submit that proposed section GC 16(9)(b) should be amended to 

reflect this. 

Comment 

In many circumstances it will be impractical for a New Zealand borrower to 

determine which entity within a global corporate group has the highest credit 

rating. Large multinational groups can have hundreds, if not thousands, of 

subsidiaries around the globe and can have multiple entities that have credit 

ratings and/or issue public debt. In such circumstances it would be impractical 

for the New Zealand borrower to determine whether they have correctly 

identified the highest rated group member. Further, in our experience, it would 

be highly unusual for the ultimate parent company of a group to have a lower 

credit rating than one of its subsidiaries. 

We therefore submit that in order to reduce compliance costs for New 

Zealand borrowers that, when applying proposed section GC 16(9)(b), the 

credit rating of the ultimate parent company of the worldwide group should be 

used. 

Issue 7:  Co-ordinated group rules should apply to interposed 
special purpose vehicles   

Under proposed section GC 16(1)(b), where a New Zealand borrower is owned 

by a co-ordinated group (i.e. where it has no identifiable parent) and has no 

high risk BEPS factors, the borrower is able to calculate the permitted interest 

rate on their cross-border related loans based on its standalone credit rating 

(proposed section GC(16)(7)).  Similarly even where such a borrower has high-

risk BEPS factors, provided it is owned by a co-ordinated group it can apply the 

restricted credit rating rule in proposed section GC 16(8). 

Where a New Zealand borrower is held by an offshore special purpose vehicle 

(“SPV”) that is in turn owned by a “co-ordinated group”, the SPV will be 

considered to be the parent company of the New Zealand borrower from our 

reading of the Bill, and the borrower will not be able to calculate the permitted 
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interest rate based on its standalone credit rating or the restricted credit rating 

rule. 

Submission 

Where a New Zealand borrower is owned by a co-ordinated group via offshore 

SPVs that do nothing else other than hold shares in the New Zealand borrower 

(or other entities in New Zealand that are associated with the New Zealand 

borrower) it should be able to calculate the interest rate on its cross-border 

related party loans using its standalone credit rating in proposed section GC 

16(7) or the restricted credit rating rule in proposed section GC 16(8). 

Comment 

Ownership of a New Zealand entity by a co-ordinated group of offshore 

owners is a relatively common structure.  It is particularly common where a 

number of institutional or private equity investors co-invest into a New Zealand 

business.  We support the ability for a New Zealand borrower owned directly 

by a co-ordinated group of offshore investors to be able to apply a standalone 

credit rating or restricted credit rating rule in determining the interest rate 

under the restricted transfer pricing rules.   

It is common however for co-ordinated offshore investors to invest into a New 

Zealand business via a SPV incorporated in an offshore jurisdiction. In such a 

circumstance, proposed section GC 16(1)(d) will treat the NZ borrower as not 

being controlled by a co-ordinated group. Instead the SPV will be treated as 

the parent company of the New Zealand borrower. In our view, this is not the 

right outcome. 

Economically, a foreign SPV ownership structure of the New Zealand borrower 

is no different to direct ownership by the co-ordinated group. 

Often, interposed SPVs are equity funded and will not have a public credit 

rating. This means that it is not clear, under the restricted pricing rule, how the 

creditworthiness of the SPV can be determined. 

Even if use of credit rating models, such as those published by Moody’s, is 

permitted to determine a de facto credit rating for the SPV, it will likely have a 

different funding mix compared to the New Zealand borrower. Such an 

analysis would therefore produce a different result than a standalone credit 

rating analysis for the New Zealand borrower. Given that the interposition of a 

SPV in the ownership structure is economically no different to direct 

ownership, we believe that this would be an unfair outcome. 

We therefore submit that where a SPV has been interposed between a co-

ordinated group of offshore shareholders and a New Zealand borrower, the 

New Zealand borrower should still be allowed to perform a stand-alone credit 

rating analysis or apply the restricted credit rating rule to determine the 
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permitted interest rate on their cross-border related party loans.  This is 

provided that the SPV holds no investments other than the New Zealand 

borrower and equity interests in other New Zealand entities that are 

associated with the New Zealand borrower. 

Issue 8:  Determining the credit rating of the ultimate parent 
company 

Where taxpayers are required to apply proposed section GC 16(9) to 

determine their interest rates on cross-border related party loans, the Bill 

requires that regard must be had to the credit rating of long-term senior debt 

of the highest-rated member of the worldwide group.   

The Bill does not explain how to apply proposed section GC 16(9) where no 

member of the worldwide group has an external (i.e. published) credit rating 

for long-term senior unsecured debt.  

Further, there are a number of situations where the ultimate shareholder of a 

New Zealand subsidiary may be the Government of a foreign country. The Bill 

does not clarify whether the sovereign credit rating of the foreign country, or 

the highest credit rating of a group member, should be applied in such a 

circumstance.     

Submission 

Where no published long-term senior unsecured credit rating exists for the 

worldwide group (or a group member), we submit that preparation of a 

traditional transfer pricing interest rate benchmarking analysis for the 

consolidated worldwide group (using credit rating models published by 

organisations like Moody’s or S&P, or similar) should be acceptable for 

determining the worldwide group’s credit rating.  

Where a foreign Government is the ultimate shareholder of the borrower, the 

sovereign credit rating should take preference over published credit ratings of 

interposed companies in the worldwide group.    

Comment 

We assume these new rules are not only intended to apply in instances where 

a published credit rating is available. If this was the case then, based on our 

experience, the rules would only have application to a limited pool of cross-

border related party loans.  For example, many New Zealand businesses are 

owned by institutional investors and private equity funds which do not have 

public credit ratings and do not issue any long-term debt. 

The use of a traditional transfer pricing interest rate benchmarking analysis in 

such circumstances, either through application of an accepted credit rating 

methodology or by deriving a credit rating from external bank debt, is the only 

accurate means of ascertaining a credit rating were no published rating exists. 
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Such an approach would ensure adherence to the arm’s length principle and 

would be consistent with the approach being taken in counter-party 

jurisdictions. 

Issue 9:  Use of local published credit ratings should be allowed 

The Bill does not provide an allowance for the use of a published standalone 

credit rating of a borrower where the restricted credit rating rule (proposed 

section GC 16(8)) or group credit rating rule (proposed section GC 16(9)) 

applies.  

Submission 

There should be a specific allowance for use of a published credit rating of the 

borrower, where available. This should supersede the need to apply the 

restricted credit rating or group credit rating rules. 

Comment 

A published credit rating is determined by the market (i.e. is established in an 

“arm’s length” context).  

The use of such a credit rating in the limited circumstances where a New 

Zealand borrower may have one would appear to be consistent with the 

overall purpose and intent of the Bill, which is to reduce the level of 

subjectivity in the existing rules. Such a credit rating would also arguably 

achieve a more arm’s length result as it has regard to the credit metrics of the 

borrower, as considered by third parties. It therefore naturally flows that a 

borrower’s published credit rating should be acceptable and preferable to that 

of the worldwide group.  

Issue 10:  “Safe harbour” clarification 

As drafted, the Bill requires taxpayers with cross-border related party loans to 

adopt the credit rating that the taxpayer has for long-term senior unsecured 

debt. This applies regardless of the loan value, including for “low value” loans 

(i.e. loans of $10 million or less). No guidance is provided where the taxpayer 

does not have long-term senior unsecured debt.  

Submission 

Clarity as to the approach to be taken in the event that a taxpayer does not 

have long-term senior unsecured debt should be provided where loans are 

less than $10 million. Where no long-term senior unsecured debt exists, 

taxpayers should be able to avail themselves of the existing low value loan 

“safe harbour” (refer to ‘compliance costs’ at http://www.ird.govt.nz/transfer-

pricing/practice/transfer-pricing-practice-financing-costs.html#05).   

http://www.ird.govt.nz/transfer-pricing/practice/transfer-pricing-practice-financing-costs.html#05
http://www.ird.govt.nz/transfer-pricing/practice/transfer-pricing-practice-financing-costs.html#05
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We therefore submit that the low value loan “safe harbour” continue to be 

available for inbound related-party loans.   

Comment 

The Bill is not clear how (or whether) Inland Revenue’s published position for 

low value loans will operate under the new interest limitation rules.  

Inland Revenue prescribes that for inbound loans of $10 million or less, an 

interest rate of a specified margin (currently 250bp) above the applicable base 

rate is broadly indicative of the arm’s length rate (in the absence of a readily 

available market for a debt instrument with similar terms and characteristics).  

This is a useful compliance cost savings measure for taxpayers. It should be 

retained under the new interest limitation rules.  

Issue 11:  Tax treatment of denied interest deductions 

The Bill is not clear as to the tax treatment of any interest expense amounts 

for a New Zealand borrower which are deemed to be in excess of that 

permitted, i.e. those amounts deemed to be over the interest rate “cap” and 

therefore non-deductible. 

Submission 

We support the extension of the non-deductible treatment applied to interest 

denials under the current thin capitalisation rules. That is, any non-permissible 

(i.e. non-deductible) interest under the restricted transfer pricing rule should 

still constitute interest for non-resident withholding tax (“NRWT”) purposes, 

and not a deemed dividend.  

Comment 

Extension of the existing rules and logic regarding non-deductible interest to 

interest disallowed under the restricted transfer pricing rule makes sense and 

allows for consistency across the thin capitalisation regime.  

In addition, the receipt of this interest amount in the counter-party foreign 

jurisdiction will still retain its characterisation as interest and not the receipt of 

a dividend. (It is therefore important that the NZ withholding tax consequences 

reflect the interest characterisation.) 
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Thin capitalisation 

Issue 1: Treatment of deferred tax liabilities in definition of non-
debt liabilities 

The Bill proposes requiring total group assets to be determined net of non-

debt liabilities, when calculating thin capitalisation ratios. Proposed section FE 

16B defines the non-debt liabilities adjustments and exclusions from it. The 

exclusions for the adjustment include certain deferred tax liabilities.    

Submission 1 

Proposed section FE 16B(1)(e) should be amended to fully exclude deferred 

tax liabilities from the proposed non-debt liabilities adjustment. 

Comment   

The proposed requirement for taxpayers to determine the components of the 

deferred tax liabilities that satisfy proposed section FE 16B(1)(e) will place 

additional compliance costs on taxpayers as they will be required to review 

their deferred tax liabilities to determine the appropriate amount to include in 

the non-debt liabilities adjustment.  

In many instances, the calculation of deferred tax is not straight-forward and 

adding a further layer of complexity by requiring the bifurcation of the deferred 

tax liabilities for the purposes of proposed section FE 16B(1)(e) will only further 

complicate the calculation of deferred tax. 

Fully excluding deferred tax from the non-debt liabilities adjustment is also 

consistent with Australia’s approach to thin capitalisation. (We note that 

consistency with Australia’s treatment is the basis for a number of the 

proposals in the Bill.) 

Submission 2 

If submission 1 is not accepted, proposed section FE 16B(1)(e)(i) should be 

clarified.   

Comment   

Proposed section FE 16B(1)(e)(i) refers to a deferred tax liability arising from a 

difference between the value shown in the financial statements of the person 

for an asset and the adjusted tax value, or other value for tax purposes, of the 

asset.  

In some instances, the deferred tax liability will not arise because of this 

difference. As an example, where a building is classified as “Property, Plant 

and Equipment” under International Accounting Standards, the deferred tax on 

a building owned prior to the tax depreciation rate on buildings reducing to 0% 

will generally be calculated as the difference between the value shown in the 
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financial statements and zero. This is on the basis that no further depreciation 

can be claimed on the building.  

In this scenario, the adjusted tax value of the building is not zero. Based on the 

proposed drafting of proposed section FE 16B(1)(e)(i), the difference between 

the adjusted tax value and zero would not be removed from non-debt 

liabilities, despite the fact tax will not arise on this component of the deferred 

tax liability if the building is sold for the value shown in the financial 

statements.  

Submission 3 

If submission 1 is not accepted, proposed section FE 16B(1)(e)(iii) should also 

be clarified.   

Comment   

Proposed section FE 16B(1)(e)(iii) applies if the value shown in the financial 

statements for the asset is calculated by reference to the amount that the 

person is allowed as a deduction or depreciation loss for the asset.  

In many instances, the value of the asset in the financial statements will not 

be calculated with reference to a deduction or depreciation loss. Under 

International Accounting Standards principles, the value of the asset in the 

financial statements is often calculated by reference to the fair value of the 

asset. The current drafting of proposed section FE 16B(1)(iii) means that 

where an asset is valued at fair value, a deferred tax liability relating to that 

asset cannot be excluded from the non-debt liabilities adjustment, despite the 

fact that the full deferred tax liability may not crystallise if the asset is sold for 

the value shown in the financial statements. 

Issue 2: Proposed anti-avoidance rule 

Proposed section GB 51B introduces an anti-avoidance rule to prevent 

taxpayers repaying a loan just before a measurement date to comply with the 

thin capitalisation safe harbours.  

Submission 

Further clarity is needed on the intended application of proposed section GB 

51B. 

Comment 

The Commentary to the Bill states that:  

The Bill proposes … new section GB 51B to reconstruct certain situations, 

transactions or arrangements where a taxpayer subject to the thin 

capitalisation rules substantially repays a loan or, more generally, enters into a 
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transaction near a measurement date with the purpose or effect of 

manipulating the thin capitalisation rules. 

Given the enhanced scope for changes in loan values to be disregarded for 

thin capitalisation purposes, clarity is needed on the circumstances (i.e. the 

“situations, transactions or arrangements” per the Commentary above) in 

which the Commissioner will seek to apply new section GB 51B. We 

recommend this be clarified in the Officials’ Report to the Select Committee 

and that this is acknowledged in the Select Committee’s Report so that 

Parliament’s intention is as clear as possible.  
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Permanent Establishment and other source rules 

The Bill proposes new rules with respect to Permanent Establishments, the 

attribution of profits to them, the avoidance of Permanent Establishments, and 

extends the domestic rules for sources of income. 

The core of the proposed rules is the definition of “Permanent Establishment” 

and the source rules.  These will broadly make it clear that the income of a 

Permanent Establishment will have a New Zealand source and require income 

to be attributed to it.  Generally, these rules are unremarkable in the 

international context (but see our comments on the rules for attributing profits 

to a Permanent Establishment). 

These changes are to be buttressed by a deemed Permanent Establishment 

(anti-avoidance) rule.  This will apply if a non-resident has an “associated 

entity” carrying on certain activities in New Zealand and there is a more than 

merely incidental purpose of New Zealand or New Zealand and foreign tax 

avoidance.   

Deemed Permanent Establishment (anti-avoidance) rule  

The rule applies for DTA resident persons unless the DTA incorporates the 

OECD’s most recent Permanent Establishment definition through adoption of 

either Article 12(1) of the Multilateral Convention to Implement Tax Treaty 

Related Measures to Prevent BEPS (the “MLI”) or direct treaty negotiation (or 

re-negotiation).   

It therefore directly targets residents of countries which have not agreed to 

amend their DTAs with New Zealand for Article 12.   

However, because the deemed Permanent Establishment rule (proposed 

section GB 54) is labelled as an anti-avoidance provision, it is drafted 

differently to Article 12 of the MLI.  The OECD commentary on Article 12 will 

therefore not be directly relevant when applying the rule. 

The main risk we see is that it will apply inappropriately and uncertainly.  There 

is likely to be resulting double taxation.  This will lead to disputes of substance 

as well as to questions of whether the Mutual Agreement Procedures, which 

should be available to resolve any difficulties, can be used.  

Issue 1: Bilateral rather than unilateral change 

Submission  

We submit that instead of the unilateral application of proposed section GB 54, 

New Zealand should explicitly agree with its tax treaty partners the application 

of the rule in its DTAs.  
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Comment   

Proposed section GB 54 includes a tax avoidance test.  There must be tax 

avoided for it to apply.   

New Zealand already has section BG 1 which applies for New Zealand tax 

avoided and which can also be used despite a DTA.   

It is acknowledged that proposed section GB 54 specifies certain other tests.  

However, assuming none of those tests would exclude the application of 

section BG 1 (see issue 2), proposed section GB 54 adds only a foreign tax 

avoidance test to New Zealand’s income tax rules.  

Therefore, the real change in proposed section GB 54 is the unilateral 

introduction of an anti-avoidance rule in relation to foreign income taxes. The 

Bill Commentary states that taxes for the purposes of the avoidance test 

includes foreign income taxes. This is to prevent the argument that an 

arrangement’s avoidance of New Zealand income tax was merely incidental to 

the avoidance of foreign tax. However, the rule is drafted more broadly.   

It may apply if the other country does not tax the income, in which case, the 

other country has decided that there is no foreign tax avoidance under its own 

rules. 

In order to determine that foreign tax has been avoided, it is presumably 

necessary to consider whether the foreign country considers the arrangement 

to be tax avoidance.  This is a potentially circular test – if there is foreign tax 

avoidance, it can be expected that this would be counter-acted by the other 

country.  If it is not, by definition, it is not tax avoidance but an expected and 

allowed result. 

In our view this illustrates the difficulty with the proposed rule which 

substitutes New Zealand’s view of what is acceptable for another country’s 

view.  (We note that the countries to which this rule may apply are not 

unsophisticated in tax matters. The acceptance of a no foreign tax outcome 

should therefore be considered to be deliberate.) 

Accordingly, we consider the issue is better dealt with by explicit agreement 

with New Zealand’s tax treaty partners.  This is to ensure that there is a 

common understanding between New Zealand and its treaty partners as to 

the application of the deemed Permanent Establishment rule.   

Issue 2: “Merely incidental” test 

Submissions 

Our submissions focus on the following dimensions:   

A. Lack of clarity 
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If the previous submission is not accepted, we submit the “merely incidental” 

test needs to be clarified.  We consider direction is required in the legislation 

to: 

— Clearly exclude the “Parliamentary contemplation” test, if that is intended; 

— Clearly establish the meaning of “merely incidental”.  

B. Targeted exclusions 

We also submit that some of this uncertainty could be addressed by including 

the requirements contained in Australia’s diverted profits tax (“DPT”). In 

particular, we note the DPT does not apply where: 

— there is a high tax result in the foreign jurisdiction (the applicable foreign 

tax rate is greater than 80% of Australia’s corporate tax rate); or 

— the Australian activity is sufficiently remunerated; or  

— there is sufficient economic substance to the arrangement. 

Comment   

Proposed section GB 54, as an anti-avoidance rule, requires a more than 

merely incidental purpose of tax avoidance to be present for a Permanent 

Establishment to be deemed.     

Lack of clarity: Parliamentary contemplation test not excluded in the Bill  

The tax avoidance tests are drafted, per the Commentary to the Bill, so as to 

not import the Parliamentary contemplation test developed by the New 

Zealand Courts in the section BG 1 context. 

It is not clear that the Parliamentary contemplation test has in fact been 

excluded by the drafting of proposed section GB 54.  The tests contained in 

subsection (1)(h) mirror those contained in the definition of “tax avoidance” for 

the purposes of section BG 1.  We would therefore expect the same judicial 

tests to apply in the section GB 54 context. 

The Parliamentary contemplation test requires consideration of whether an 

outcome is anticipated.  In this context, both countries have agreed there is no 

Permanent Establishment under their DTA and both countries will (if they are a 

party to the MLI) have decided not to change the definition. This would lead to 

a conclusion that the outcome (no Permanent Establishment) is contemplated.  

There would, therefore, be no New Zealand tax avoidance.   

We note that our comments under issue 1 assumed that section BG 1 could 

apply to New Zealand tax avoidance notwithstanding a DTA.  Per the above 

analysis, that assumption may not apply on the basis that the DTA outcome is 

contemplated. 
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We can therefore see why the Parliamentary contemplation test is intended to 

be excluded from applying to proposed section GB 54. 

The use of the same words does not clearly achieve this intended effect. 

Clearer direction to exclude the Parliamentary contemplation test being applied 

under proposed section GB 54 is required. 

Lack of clarity:  “merely incidental” test 

We understand that the case law on “merely incidental” for section BG 1 is 

intended to apply. Based on the case law, we understand that, in practice, this 

test considers whether there are sufficient commercial reasons for the 

arrangement so that its tax effects are consequential on those reasons being 

achieved.  It is not a test of whether the tax “avoided” is an absolute large 

number or not.  We consider this should be made explicit in the legislation.  

More targeted exclusions 

The above difficulties with applying the tax avoidance test suggest there 

should be targeted exclusions from proposed section GB 54.  The Australian 

DPT provides a model in this respect.  The DPT rules exclude arrangements 

where: 

— There is a high tax result in the foreign jurisdiction (the applicable foreign 

tax rate is higher than 80% of Australia’s corporate tax rate); or  

— the Australian activity is sufficiently remunerated (the less than AU$25 

million income test); or  

— there is sufficient economic substance to the arrangement. 

These tests are, in our view, good indicators of whether the rule should apply 

or not (i.e. whether there is unintended or unacceptable double non-taxation or 

not).  They are more straight-forward to apply. 

Issue 3: Scope of activity required to create a deemed Permanent 
Establishment 

Submission  

We submit clear guidance should be given on two aspects of the new deemed 

Permanent Establishment rule.  These are: 

— Determining whether an activity is sufficiently connected to a sale in New 

Zealand and; and 

— If so, determining whether that activity is preparatory or auxiliary.   

This guidance should be provided in the Officials’ Report on submissions 

approved in the Committee’s report to Parliament on the Bill and not by way of 

an Inland Revenue Special Report.   
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Comment   

As above, the MLI Explanatory Statement/OECD BEPS report on Action 7 

(Preventing the Artificial Avoidance of Permanent Establishment Status) does 

not appear to be available as guidance on the application of proposed section 

GB 54.  This is because the proposed anti-avoidance rule is targeted at non-

residents who are not in scope of a DTA incorporating Article 12 of the MLI. It 

is structured to be different so that it is not seen to be directly targeted against 

countries which do not accept Article 12 amendments to their DTA with New 

Zealand. 

We consider the Bill Commentary does not provide sufficient guidance. 

A Special Report by Inland Revenue after enactment will provide limited 

evidence of what is intended.  We therefore consider, practically, guidance 

should be provided in the Officials’ Report on submissions which is accepted 

by Committee’s report to Parliament on the Bill.  This is particularly important 

for proposed section GB 54, as an anti-avoidance rule. 

Issue 4: Activity in NZ (required connection to the NZ sale test) 

The required degree of activity in NZ and its connection to a particular sale is a 

key determinant of the application of the proposed test.  More clarity is 

required regarding what degree of activity is required to sufficiently connect 

that activity with a sale in New Zealand under proposed section GB 54.  There 

is a continuum of possible activity in New Zealand. While it is easier to identify 

extreme examples, the harder part is the lack of clarity over where that line 

should be drawn in real world scenarios.   

If the activity is sufficiently connected to a sale, there is a further question of 

whether it is “preparatory or auxiliary” for the purposes of proposed section 

GB 54.   

Below are examples of activity in New Zealand and the expected/intended 

outcome under the rule.   

Submissions 

Confirmation of the intended outcome and that proposed section GB 54 

achieves that outcome is required for the following examples. 

Example 1: Assume that NZ sales are made by a non-resident company 

through a website or app:   

 NZ activity Intended application of 

NZ sales test? 

1 There is no other activity in NZ for that 

sale. 

Test is not satisfied 

(section GB 54 is not 
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applicable, although we 

understand, informally, 

that an “electronic 

marketplace or platform” 

is intended to be 

potentially within the 

scope of the rules)? 

2 Activity (e.g. general advertising or 

marketing) is undertaken in NZ to make 

potential users of the website or app 

aware of its benefits and uses. 

Not connected to a sale 

(section GB 54 is not 

applicable)? 

 

3 Activity (e.g. demonstrations of the 

product and presentations) is undertaken 

in NZ for a target/possibly major 

customers (e.g. Government 

departments/major companies) to make 

them aware of the website/app’s 

functionality. 

Not connected to a sale 

and/or preparatory or 

auxiliary (section GB 54 is 

not applicable)? 

 

 

4 Activity is undertaken in NZ for a 

target/possibly major customers (e.g. 

Government departments/major 

companies) to ensure that contractual 

terms are acceptable for the non-resident 

company to consider and further negotiate 

as necessary before confirming the 

contract.  

Connected to a sale and 

not preparatory or auxiliary 

(section GB 54 is 

applicable)? 

 

 

5 Activity is undertaken in NZ to ensure that 

contractual terms are acceptable for the 

non-resident company before it confirms 

the contract.  

Connected to sale and not 

preparatory or auxiliary 

(section GB 54 is 

applicable)? 

 

 

6 Activity is undertaken in NZ to negotiate 

and/or execute the contract 

A permanent 

establishment exists, so 

income is already 

attributable (section GB 54 

does not apply)? 
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7 Activity is undertaken in NZ after the sale 

to assist with operation of the good or 

service. For example, employees located 

in NZ or who travel to NZ provide training 

to assist the customer utilise the goods or 

services.   

Not connected to a sale (as 

not bringing the sale about) 

(section GB 54 is not 

applicable)? 

 

 

Example 2: Different activities / different sales 

It is possible that a non-resident will have one or more of the above activities 

in NZ so that some sales may create a deemed Permanent Establishment 

while others would not. 

We therefore request confirmation that: 

1. the deemed Permanent Establishment rule only applies to sales with 

the requisite level of connected activity; and 

2. the deemed Permanent Establishment rule does not distinguish 

between activities that bring about sales to “new” and “existing” 

clients.  

Example 3: New Zealand-based employee working for non-resident company 

A non-resident company establishes a company in New Zealand which has a 

single NZ resident employee. The employee provides back office or sales 

support functions (which may or may not include New Zealand sales support).  

The company is established locally for employment law purposes (i.e. to 

ensure clarity as to the application of New Zealand employment law and not 

the home country’s laws) and to facilitate future expansion of New Zealand-

based operations.  (This scenario might arise where a New Zealander who has 

been working for a company overseas decides to return to New Zealand but 

the overseas company wishes to retain them as an employee.) The New 

Zealand sales do not justify more people and/or managerial control is best 

done by a higher level employee and the level of New Zealand activity does 

not justify the employment of such a higher level person in New Zealand 

directly by the overseas company. 

Degree of connection required to New Zealand sales 

Confirmation is also required in relation to the following:  

— Is back office activity of the required level to bring about the sale and, if so, 

is it not preparatory or auxiliary?  
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— Is it intended that the connection required can be distinguished based on 

the classification of the activity as “core” or “non-core” for transfer pricing 

purposes? 

Tax avoidance purpose 

Are easier compliance with New Zealand law and commercial decisions on 

managing from a distance sufficient purposes or effects to ensure that any 

New Zealand tax result is not more than incidental?  

Legislative drafting 

Section  Submission 

GB 54(1)(c) 

and (d) 

The order of these two paragraphs should be swapped.  The 

current paragraphs (b) and (d) establish the required 

connection of the activity to New Zealand.  They should 

logically be together. 

Calculating the income attributable to the Permanent 
Establishment 

Proposed section YD 5B will govern the attribution of income to a Permanent 

Establishment. 

Submission  

New Zealand’s approach to the attribution of income to a Permanent 

Establishment needs to be clearly stated. 

Comment 

Despite New Zealand’s position being, with respect to BEPS, that it should 

follow the OECD approach, New Zealand does not follow the OECD’s current 

“separate legal entity” or Authorised Approach for attributing income to a 

Permanent Establishment. 

It is difficult to find the position that New Zealand actually takes. Inland 

Revenue provides little guidance on what it does and does not accept.  This is 

particularly the case because it does not provide extensive commentary on 

how New Zealand’s DTAs should be applied.  This means there is a potential 

for double taxation and disputes as the result of New Zealand and the DTA 

partner jurisdiction taking different positions. 

We understand that New Zealand’s position is that it negotiates an older 

version of the Permanent Establishment income attribution Article so that it 

can continue to apply a “single entity” (i.e. apportionment) approach.  

Specifically, this allows it to ignore the value added by an offshore function 

when determining what the profit of the Permanent Establishment should be. 
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We consider Inland Revenue’s position should be clearly stated and the 

supporting analysis for that position should be provided to minimise confusion 

and disputes. 

Source rules 

Issue 1: Deemed Permanent Establishment source rule - extension 
to royalties paid by a non-resident to another non-resident   

Submission 

We submit that further consideration should be given to proposed section YD 

4(17C).  The approach underlying that new section increases the risk of double 

taxation. 

Comment 

Proposed section YD 4(17C) deems income to have a New Zealand source if it 

is attributable to a Permanent Establishment in New Zealand.   

As acknowledged in the Bill Commentary, if a non-resident has a Permanent 

Establishment in New Zealand under the deemed Permanent Establishment 

rule, New Zealand could impose NRWT on royalty payments made by that 

non-resident to another non-resident.   

Using the Australia/New Zealand DTA as an example, NRWT could be 

imposed under Article 12(5), which states that royalties would be deemed to 

arise in New Zealand if a non-resident has a Permanent Establishment in New 

Zealand and royalties are paid by the non-resident which are borne by or 

deductible in determining profits attributable to the Permanent Establishment.  

We consider this raises a broader concern that the proposed changes increase 

the risk of unintended consequences, such as double taxation.    

Issue 2: New rule deems a New Zealand source where New 
Zealand has a taxing right under a DTA   

Submission 

We submit that: 

— Rather than unilaterally adopting new section YD 4(17D), the better 

approach would be for New Zealand to agree to such a rule with its DTA 

partners.  

— If New Zealand’s DTA partners have already accepted this change, that 

acceptance should be published. 

— If the new source rule is to proceed, New Zealand should notify its DTA 

partners of the intended law change and allow them to consider their 

position for New Zealand’s DTAs.   
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— If there are good reasons for this extension of the source rules by unilateral 

change, they should be published and consulted upon first.  

Comment 

Proposed section YD 4(17D) provides that income that may be taxed in New 

Zealand under a DTA has a source in New Zealand.   

The Bill Commentary to the amendment states that the change addresses the 

possibility that New Zealand may be able to tax a non-resident on its sales 

income under the Permanent Establishment article of a DTA, but is prevented 

from doing so under domestic law.  This implies the change is consequential 

on the deemed Permanent Establishment rule amendment in the Bill.  

However, the drafting of this new source rule is not limited to sales income 

derived by a non-resident from a Permanent Establishment in New Zealand. If 

it were, it would be redundant due to the introduction of new section YD 

4(17C)).  Section YD 4(17C) deems income attributed to a Permanent 

Establishment to be New Zealand sourced.  This is a complete answer to the 

concern raised in the Commentary. 

The Commentary, therefore, is misleading in its discussion of the effect of the 

proposed rule.  

Proposed section YD 4(17D) is similar to the source rule contained in 

Australia’s DTAs, including that in Article 22 of the Australia/NZ DTA: 

Income, profits or gains derived by a resident of a Contracting State 

which, under any one or more of Articles 6 to 8 and 10 to 19 may be 

taxed in the other Contracting State shall for the purposes of the law of 

that other Contracting State relating to its tax be deemed to arise from 

sources in that other Contracting State. 

An equivalent Article in Australia’s DTAs, due to how it is made effective 

under its domestic law, has been held to allow Australia to tax income which 

would not otherwise be income under Australia’s source rules. 

Proposed section YD 4 (17D) would have the same effect in New Zealand.  It 

would create a source for income which New Zealand does not otherwise 

treat as New Zealand sourced.  

This means that the basis upon which a DTA has been negotiated (that New 

Zealand would not tax such items even though allowed to do so by the DTA) 

will be unilaterally changed by New Zealand under this proposed domestic law 

change.  We assume that it is a unilateral change as there is no indication of 

New Zealand’s DTA partners having being consulted. 
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This unilateral extension to New Zealand’s taxing jurisdiction is potentially a 

“bad faith” change.  That is not a good position for New Zealand given its 

place in the world. 

We note there may be good reasons for this domestic law change.  However, 

none of these are discussed in the Bill Commentary. It seems to simply be a 

case of “we can tax it, so we will”. 

We further note that Australia’s approach does not justify the change.  

Australia’s position is achieved through negotiation with its DTA partners.  We 

understand that it has been a part of their DTA policy for many years. It is said 

to be understood by its DTA partners.  

The better approach would be for New Zealand to agree to such a rule with its 

treaty partners in its DTAs, so it is clear that the relevant treaty partner 

understands New Zealand’s position.  This would reduce the risk of 

disagreements arising with treaty partners as to taxing rights and reduce the 

risk of double taxation.   

We consider that examples of what might be included by this rule are services 

provided from outside New Zealand or the use of equipment outside New 

Zealand by a New Zealand resident which is covered by a royalty article under 

a DTA.  The Commentary and supporting consultation for this proposal does 

not detail the effect of the proposed rule.  We consider this wide effect should 

be confirmed by Officials for the Committee. This would include a DTA 

specific analysis of what New Zealand would seek to tax through this rule. 

This would, in our view, confirm our submission that bilateral negotiation is a 

better approach. 

Alternative submission 

The proposed rule should only apply to DTAs entered into or modified after 

enactment of the rule. 

Comment 

Based on the discussion in our primary submission, our main concern is that 

the proposed rule will unilaterally amend the scope of New Zealand’s DTAs.  

By deferring the application to new or modified DTAs, the rule cannot be said 

to “ambush” our DTA partners.  Subsequent DTAs will be negotiated in the 

full knowledge of their effect. 

Legislative drafting 

Section Submission 

GB 54 “Supply” is listed as a defined term for proposed section GB 

54.  We consider this is incorrect given the usage of the term 

“facilitated supply” in the section and given “supply” is 
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defined in section YA 1 as applying for the purposes of 

sections GC 6,9 and 10 only.  “Supply” in section YA 1 needs 

amending to include a reference to proposed section GB 54. 
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Transfer pricing rules 

We note and agree with the modernisation of the transfer pricing rules.  They 

should formally align New Zealand with the current OECD approach.  The main 

changes give effect to what we see in practice.  We consider it important that 

Inland Revenue applies the same approaches and methods. 

However, we disagree with the change to the time bar and have some 

concerns about how change to the onus of proof could be applied in practice. 

We understand the proposed reconstruction provisions are intended to apply 

only in exceptional circumstances, which is supported. A wider reference to 

the OECD Guidelines is required to achieve this.   

We appreciate the need for the uncooperative taxpayer “administrative 

measures” and hope they are used judiciously in exceptional circumstances. 

We believe that the legislation needs to be clear when the Commissioner can 

apply this section in practice. Additional safeguards also need to be legislated 

as to when a taxpayer can object to the information demands where 

appropriate. 

Issue 1: Resource intensive nature of transfer pricing 

The legislative changes in the BEPS Bill originated from Inland Revenue 

Discussion Documents that were released publically in early 2017. The driving 

factor was the resource intensive nature of cases and a desire to streamline 

the disputes process. We strongly disagree that the proposed rules will result 

in any less work for Inland Revenue.   

Submission 

We disagree that the interest limitation and transfer pricing BEPS proposals 

will result in less Inland Revenue resource having to be deployed on 

international tax and transfer pricing matters.  

In our view, they will result in more work, for both the Commissioner and 

taxpayers. What is likely to change is the potential areas of dispute.  

Comment 

Transfer pricing is heavily fact based. Rule changes to provide Inland Revenue 

additional powers in transfer pricing disputes will not eliminate the need for 

resourcing on these cases to determine appropriate transfer pricing 

adjustments and to work through disputes and controversies.  

Similarly, the proposed interest limitation rule, using a restricted transfer 

pricing approach for cross-border related party loans, is more extensive than 

merely determining the applicable credit rating and arm’s length interest rate. 

It will be time intensive to work through and for Inland Revenue to review.  
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Further, taxpayers cannot and will not simply agree to Inland Revenue’s 

positions, especially as that may leave them with an exposure in the 

counterparty jurisdiction. Our initial discussions with KPMG’s international 

network indicate that there will be some disconnect in the acceptable interest 

rates across jurisdictions. We anticipate increased requirements for Mutual 

Agreement Procedures and Advance Pricing Agreements, as a result.  

These new rules give Inland Revenue more power to support their preferred 

pricing position, but they are complex and will take significant resources to 

appropriately use and enforce. These cases will require specialist resources to 

be employed by Inland Revenue. (See also our submissions on the interest 

rate limitation rules and their not following accepted transfer pricing 

methodologies.)  We have concerns that Inland Revenue’s transfer pricing and 

international tax capability is already stretched and the BEPS proposals will 

simply add to those pressures. 

It is therefore concerning that the Bill’s Regulatory Impact Statement 

considers that the new rules will free up resources. We believe that this 

conclusion is not supported by international evidence. Other tax authorities are 

significantly increasing their international tax and transfer pricing capability. In 

our view, New Zealand will need to plan likewise.    

Issue 2: Extending the time bar to seven years 

The Bill proposes increasing New Zealand’s time bar for transfer pricing 

matters to 7 years. 

Submission 

Increasing the statutory time bar for transfer pricing matters to 7 years is 

inconsistent with the need to provide certainty to taxpayers on tax positions 

taken. It is also unnecessary in light of the timely information gathering 

mechanisms at the disposal of Inland Revenue. This should enable the 

Commissioner to undertake transfer pricing risk assessments promptly once a 

tax position is taken a given year.  

We therefore submit that this change not proceed.  

Comment 

Providing certainty for taxpayers on the tax position taken is one of the primary 

purposes of the time bar.  This purpose is as important and relevant for 

transfer pricing matters as it is for any other provision in the Income Tax Act.  

Taxpayers require certainty that, after a reasonable period of time has passed 

to enable Inland Revenue to audit their related party transactions, no 

reassessment will be sought by Inland Revenue on transfer pricing matters.  

We consider the current time bar is fully adequate and sufficient for Inland 
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Revenue to perform any necessary audit procedures and reassessments on 

transfer pricing matters.  

The rationale provided by Inland Revenue for the extension of the time bar is 

that it is difficult for tax authorities to adequately identify transfer pricing risk, 

apply the arm’s length principle and amend an assessment within four years, 

given the need to undertake a detailed analysis of facts and circumstances, 

comparable data and arm’s length arrangements.    

We submit that Inland Revenue currently has access to significant amounts of 

information on intercompany transactions undertaken by multinationals and 

receives this in a very timely manner after the lodgement of an income tax 

return (e.g. through the Basic Compliance Programme process and the routine 

issue of transfer pricing questionnaires). Inland Revenue should therefore be in 

a position to perform risk assessment procedures within a very short time 

period of a transfer pricing positions being taken by a taxpayer. Further, with 

the increase in Inland Revenue’s information gathering ability and frequency 

(under Business Transformation), if anything, the focus should be on reducing 

the time bar period, not extending it. 

In terms of complexity, in our view, transfer pricing should not require special 

consideration. There are many complex income tax and GST arrangements 

and transactions for which an increase in the time bar is not being proposed.  

Further, the restricted transfer pricing rule is aimed at reducing the scope for 

disputes about loan pricing. This should mean less, not more time, required for 

Inland Revenue to challenge arrangements.    

If the driver is one of Inland Revenue transfer pricing resource constraints that 

should be addressed directly, rather than increasing the uncertainty for 

taxpayers (see our earlier submissions on resourcing pressures).  

Finally, in consultation on extending the time bar, one of the justifications was 

that Australia and Canada had longer time bar periods for transfer pricing 

matters. However, the same analysis showed that a number of other 

jurisdictions, including Germany, Ireland, the UK and US, have the same time 

bar period for transfer pricing and other tax matters. We therefore do not 

support use of selective data to justify the extension.   

Issue 3: Shifting the onus of proof to taxpayers 

The Bill also proposes shifting the burden of proof from the Commissioner to 

the taxpayer on transfer pricing matters. This would align the burden of proof 

in transfer pricing cases with the standard for other tax matters.  

Submission 

We are concerned about the potential use of comparables data that may be 

available to the Commissioner, but not the taxpayer, to challenge the transfer 
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pricing position adopted by the taxpayer. There should be legislative limits on 

the ability to use such information to initiate a transfer pricing dispute.  

Comment 

We acknowledge that the taxpayer bearing the burden of proof for transfer 

pricing matters is consistent with the global norm. That said, we note that 

currently the burden of proof is only shifted to the Commissioner if the 

taxpayer has applied a transfer pricing method (i.e. has undertaken the transfer 

pricing work necessary in relation to their transactions to support the positions 

taken). We consider that this provides appropriate encouragement, in a self-

assessment regime, for taxpayers to do the work in order to take a tax 

position.   

Should the change in the burden of proof proceed, there should be legislated 

limits on the ability of Inland Revenue to utilise what is referred to as “secret 

comparables” or information pertaining to other companies that the 

Commissioner holds (collected through audit or other information gathering 

powers available to her) that is not in the public domain. These should not be 

used as a trigger for initiating a transfer pricing dispute. (We note that transfer 

pricing is unique to other tax types in that disputes tend to be centred on the 

quality of comparables used as support for the pricing positions taken.) 

This is even more of a concern with the breadth of information that Inland 

Revenue can expect to access in future under the Business Transformation 

project, the automatic sharing of information with treaty partners (including 

Country-by-Country reporting) and other information collection and sharing 

mechanisms.  

In order to ensure a fair and reasonable determination of transfer prices, the 

comparables information to be used in disputes should be limited to what 

would reasonably be at the taxpayer’s disposal, whether its internal data (also 

accessible to Inland Revenue through the taxpayer’s transfer pricing 

documentation) or commercial data available in the public domain. This 

requirement should be legislated.  

Issue 4: Applying the transfer pricing rules to non-resident 
investors “acting together” 

The Bill incorporates the new definitions in proposed section FH 15 (the hybrid 

mismatch rules) into the transfer pricing rules. This results in non-resident 

investors who “act together” being caught by the transfer pricing rules. 

Submission / Comment   

It is not clear why the extension of the transfer pricing rules to non-resident 

group makes use of the “control group” and “act together” concepts 
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proposed in the hybrid mismatch rules, rather than utilising the “non-resident 

owning body” concept already contained in the thin capitalisation rules.  

Issue 5: Administrative measures 

Proposed section 139AB of the Tax Administration Act 1994, allows the 

Commissioner to impose a penalty of up to $100,000 on a New Zealand 

taxpayer if information requested from a member of the taxpayer’s 

multinational group is not forthcoming in the time period specified in proposed 

section 21BA. 

Submission 

We submit that, should the penalties provisions be enacted, they should only 

apply in exceptional circumstances and additional safeguards should be put in 

place to prevent the misuse of this section. 

Comment 

We appreciate that this rule may be necessary in certain circumstances to 

enable the assessment of whether New Zealand’s transfer pricing rules have 

been complied with. 

However, the proposal effectively ignores the separate legal entity status of 

related group companies in foreign jurisdictions (i.e. is effectively piercing the 

“corporate veil”). We consider this to be a significant and material increase in 

Inland Revenue’s powers and as such, needs to be used judiciously. 

It also assumes a New Zealand subsidiary will be able to request information 

about the global group’s transactions, to comply with the Commissioner’s 

information request. (Proposed subsection 17(1CB) states that the information 

must be in the knowledge, possession, or control of a member of the 

multinational group.) There should be an ability to object to information 

demand notices on the basis that the information is not available or does not 

exist. Otherwise, this will put the local New Zealand entity in an impossible 

situation.  

Also, it is unclear what period of time needs to have lapsed prior to the 

Commissioner issuing the first information demand notice. This point needs to 

be clarified in the legislation. 

Legislative drafting  

Clause  Submission 
Part 1 cl 
36(3) of the 
Bill 

New subsection GC 13(4)(b)(i) 
 
The definition of “arm’s length conditions” refers to a 
comparable transaction between two independent persons.  
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This wording has the effect of eliminating the profit based 
transfer pricing methods since profit-based methods do not 
utilise individual comparable transactions. This needs to be 
corrected otherwise it will undermine the ability for taxpayers 
to effectively use the whole of-entity/transactional profit 
methods (which are the most commonly used transfer pricing 
methods). 
 

Part 1 cl 
36(3) of the 
Bill 

New subsection GC 13(5) 
 
Rather than only referencing meeting the requirements in 
paragraph 1.122 of the OECD Guidelines, the wording needs 
to say, “If the requirements of the OECD transfer pricing 
guidelines, paragraphs 1.118 to 1.123 are met, the approach 
described…”  
 
In order for the rule to operate only under exceptional 
circumstances, it needs to reference those paragraphs as a 
whole, otherwise the rule could be misconstrued. 
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Hybrid and branch mismatch rules 

The Bill proposes hybrids and branch mismatch rules that represent a 

comprehensive adoption of the OECD recommendations on hybrid and branch 

mismatch arrangements with minor modifications for the New Zealand 

context. The rules will be among the most complex in New Zealand tax 

legislation if enacted as proposed.   

General 

We make a number of general (and specific) submissions on the hybrid and 

branch mismatch rules below.  The theme underlying our submissions is not 

whether New Zealand should take action against hybrid mismatches, the 

question is to what extent New Zealand should act, and at what speed.   

In brief, we consider that a targeted or phrased approach to adopting the rules 

is, on balance, better than the comprehensive approach adopted in this 

Bill.  The main NZ hybrids concerns can be address by introducing only one or 

two of the OECD recommendations.  The concurrent introduction of the 

remaining OECD recommendations will increase the complexity of our tax 

legislation for little benefit and at the risk of unintended consequences 

(particularly when other countries have been slow to adopt the measures or 

more cautious in their approach).   

Given the complexity of the rules we have also considered a number of 

instances where they could be omitted, restricted, simplified and/or 

clarified. This includes the imported mismatch rule where New Zealand 

counters a hybrid or branch mismatch that does not directly involve New 

Zealand.   

Issue 1:  Targeted or phased approach   

The complexity of the rules means that their potential application is unlikely to 

be fully understood and may be wider than originally intended, or their impact 

could result in “fairer” tax outcomes that are not necessarily in New Zealand’s 

national interests.                

Submission 

We submit that a targeted or phased approach is more suitable to the New 

Zealand context.  This would allow New Zealand to address the hybrid 

mismatch arrangements that Inland Revenue has observed in New Zealand 

first (such as those targeted by proposed section FH 8), before considering 

hybrid and branch mismatch arrangements that have not been sighted in the 

New Zealand context (and for which the consequences may not be fully 

known).   
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This would also allow branch mismatches to be considered separately from 

hybrid mismatches.   

Comment  

The Inland Revenue Policy reports show that the anticipated revenue from the 

proposed hybrid and branch mismatch rules are approximately $50m per 

annum on an ongoing basis.  This revenue is attributed to restricting the ability 

of New Zealand businesses to access double deductions from foreign hybrid 

entities, particularly Australian Limited Partnerships, to reduce their tax 

liabilities in New Zealand.  This hybrid mismatch is addressed by proposed 

section FH 8, which is the primary rule for Recommendation 6 of the OECD 

Hybrid Report, and/or the opaque election in proposed section FH 14.      

This means that Officials do not appear to be able to estimate the fiscal 

benefit to New Zealand of implementing the remainder of the hybrid and 

branch mismatch rules.  The introduction of the remaining rules introduces 

complexity into the New Zealand tax system, without a clear fiscal benefit, 

although the Regulatory Impact Assessment notes that there are efficiency 

and fairness benefits to a comprehensive adoption of the rules which cannot 

be assigned to particular beneficiaries or quantified.         

The risk of the comprehensive approach in the Bill is that the hybrid and 

branch mismatch rules will unwittingly captures scenarios that have not been 

fully considered, to New Zealand’s detriment.  A targeted or phased approach 

to introduction would reduce this risk significantly.     

In respect of branch mismatches in particular, the OECD Branches Report was 

released in draft in August 2016 and finalised in August 2017.  Therefore, the 

OECD Branched Report was not addressed in the previous Government’s 

discussion document in September 2016 (although there were examples of 

hybrid mismatches involving branches in OECD Recommendations 3 and 6).  

The OECD Branches Report was finalised at approximately the same time the 

previous Government announced its BEPS decisions in August 2017.  Given 

the complexity of the hybrid proposals, this means that (at least some of) the 

branch mismatches have not received the same profile as hybrid mismatches.       

Issue 2:  Implementation date 

The intended application date for the proposals is for income years beginning 

on or after 1 July 2018.  This means that the New Zealand hybrid and branch 

mismatch rules will likely apply before Australia introduces its own rules to 

address hybrid and branch mismatches.  This introduces the potential for 

misalignment in how New Zealand and Australia counter mismatches.       
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Submission 1 

We submit that, if New Zealand introduces the OECD hybrid 

recommendations comprehensively, it should adopt a later implementation 

date of 1 January 2020 (with the exception of the mismatches targeted by 

proposed sections FH 8 and FH 14) as our primary submission on this point.    

Submission 2 

If our primary submission above is not accepted, New Zealand should adopt a 

later implementation date such that the rules only apply from the beginning of 

a taxpayer’s 2019-20 tax year (with the exception of the mismatches targeted 

by proposed sections FH 8 and FH 14), at which point the Australian rules are 

likely to be enacted.       

Comment 

New Zealand is progressing faster with the implementation of hybrid and 

branch mismatch rules than any other jurisdiction except the United Kingdom.  

For example, Australia started consultation on the rules in 2015 and 

committed to introducing rules in 2016, but its draft legislation was only 

introduced in November 2017 and will only apply six months after their Bill 

receives Royal Assent.  By contrast, New Zealand started consultation on the 

rules in 2016 and committed to introducing the rules in 2017.  The draft 

legislation was then introduced in December 2017 and is proposed to apply to 

income years beginning on or after 1 July 2018 (which may only be one month 

after the legislation is enacted for taxpayers with June balance dates).  

The EU is the only other group of countries that have committed to introducing 

the hybrid and branch mismatch rules.  The EU agreed in 2017 to implement 

the rules, but have given their member states until 1 January 2020 to make 

the rules effective.   

No other countries have signalled their intent to adopt the OECD 

recommendations on hybrid and branch mismatches on a comprehensive 

basis, at this point, to our knowledge.     

There are a number of mismatch rules that adopt a primary/defensive nature 

such that the rules would apply in New Zealand where the foreign jurisdiction 

has not countered the mismatch. These rules are relatively novel, as while 

New Zealand has other domestic rules that depend on the tax treatment in 

another jurisdiction (for example, section CW 9 that applies to foreign 

dividends), the mismatch rules will require considering the foreign 

jurisdiction’s treatment to a greater extent.  This imposes compliance costs on 

both inbound and outbound taxpayers as the rules are not well understood, 

particularly when only two countries have them in place (three, once the rules 

are effective in Australia).  Further, it places New Zealand outbound 
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businesses at a disadvantage if the NZ rules apply before they do in other 

jurisdictions.       

Therefore, it would be appropriate to defer implementation of the rules until a 

core group of countries (e.g. NZ’s key trading and investment partners that are 

participants of the BEPS process) has introduced the rules as well, aside from 

the rule restricting the ability of New Zealand businesses to use double 

deductions of foreign hybrid entities in New Zealand (proposed section FH 8).  

The application date should be shifted to 1 January 2020, by which point the 

rules should be effective in Australia and the EU, or for a taxpayer’s 2019-20 

tax year.      

Issue 3: Corresponding hybrid mismatch legislation  

There are a number of linking rules in the hybrid and branch mismatch 

legislation involving primary and defensive rules depending on whether the 

other jurisdiction has adopted the OECD recommendations or not.  The Bill 

adopts the term “hybrid mismatch legislation corresponding to section FH [X]” 

to describe the relationship with the primary rules in the defensive rules in 

new sections FH 4(1)(c), FH 6(1)(b) and FH 9(1)(c).       

Submission 

We submit that “hybrid mismatch legislation” appears too widely defined in 

the context of the defensive rules in new sections FH 4(1)(c), FH 6(1)(b) and 

FH 9(1)(c).  It should be amended so that it includes “legislation of a country or 

territory outside New Zealand having an intended effect corresponding to the 

effect of this subpart or particular sections of this subpart as relevant whether 

or not the provision was enacted prior to the hybrid mismatch report being 

published.”   

Comment  

We consider that, as currently proposed, the defensive rules could be read to 

apply where the other jurisdiction has a rule that corresponds to the effect of 

the OECD recommendations, except the other jurisdiction has not fully 

adopted the OECD recommendations such that they do not have the complete 

“hybrid mismatch legislation” contained in subpart FH.  We expect that this is 

not the intent.  All that is required is that there is a corresponding provision for 

the particular hybrid rule.  This should be clarified by amending the legislation.    

Further, it is possible that a foreign jurisdiction may have a hybrid-like primary 

rule that pre-dates the OECD Hybrids Report and OECD Branches Report (see 

example below per our submission on proposed section FH 9).  If this is the 

case, we would still expect the defensive rules to not apply where the hybrid-

like rule has the same effect as the OECD recommendations. If our 
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interpretation of the policy intent is correct, this should be made very clear in 

the legislation.     

Legislative drafting  

Section Submission 
FH 1(4)(e) The reference to the OECD reports should refer to 

recommendation 4 of the OECD Branches report in addition 
to recommendation 6 of the OECD Hybrids report for clarity.     

Hybrid financial instrument rule (proposed sections FH 3 and FH 4) 

Issue 1:  “Related” test   

The hybrid financial instrument rule applies where the payer is related to the 

payee (proposed section FH 3(1)(c), which generally requires 25% common 

ownership for two companies).  This seems overly restrictive, particularly 

where the hybrid mismatch may be a timing mismatch that reverses over time 

because the other jurisdiction does not have financial arrangement rules that 

tax on an accruals basis.     

Submission 

We submit that the “control group” test adopted in other mismatch rules 

would be more appropriate for hybrid financial instruments than the “related” 

test.     

Comment   

Proposed section FH 3 could potentially apply to a New Zealand company that 

issues a hybrid financial instrument to a minority shareholder that results in the 

full interest deduction from that instrument being denied.  This seems a harsh 

result where the related party does not control the New Zealand company.   

Issue 2:  Proposed section FH 4 should be removed or restricted 

Proposed section FH 4 does not appear likely to apply in practice, aside from 

the very limited case where a New Zealand taxpayer receives a replacement 

payment that includes imputation credits under a returning share transfer that 

is also a share lending arrangement (proposed section FH 4(5)).     

Submission 

We submit that either new section FH 4 should be removed, or Officials 

should clarify the circumstances in which it would apply.     

Comment 

Proposed section FH 4 applies to outbound hybrid financial instruments where 

the foreign jurisdiction provides a tax deduction for payments under the 

instrument and New Zealand does not tax the payments.   
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This circumstance is unlikely to arise for two reasons:  

(a) If it relates to a permanent mismatch, such payments would generally be a 

dividend for tax purposes and therefore taxed as the exemption in section 

CW 9 would not apply as the payment would relate to a “fixed-rate foreign 

equity” or “rights to a deductible foreign equity distribution.  This is 

acknowledged in the commentary to the Bill; or  

(b) If it potentially relates to a timing mismatch, New Zealand’s financial 

arrangement rules should apply to the payments to tax them on an 

accruals basis such that no timing mismatch arises.   

The compliance cost of introducing complex legislation that potentially only 

applies to address the very limited case, where a New Zealand taxpayer 

receives a replacement payment that includes imputation credits under a 

returning share transfer  that is also a share lending arrangement (proposed 

section FH 4(5)), is likely to outweigh the benefits.  Therefore, new section FH 

could be omitted in its entirety or simplified to only cover the circumstances in 

section proposed FH 4(5).     

Disregarded hybrid payments and deemed branch payments (FH 5 
and FH 6)  

New section FH 5(2)(a) and its equivalent section FH 6(2)(a) deal with an 

amount allocated to a branch for activities outside the branch.  In both cases, 

there is a limitation on the application of the hybrid rule. It is only the margin 

over a third party expense which is subject to the hybrid rule. 

Submission 

The limitation should also apply to expenditure covered by proposed sections 

FH 5(1) and FH 6(1). 

Comment 

A branch may incur an expense directly.  This may be based on a third party 

expense.  The same result should apply. 

Legislative drafting  

Section Submission 

FH 5(5) and 
FH 6(6) 

These subsections can be simplified.  They do not need 
references to a “mismatch situation”. 

Definitions “Mismatch amount” is calculated by proposed section FH 
5(3) and a combination of sections FH 6(3) and (5).  It does 
not appear in the list of defined terms at the end of sections 
FH 5 or FH 6.  It is not clear whether this omission is 
deliberate or whether a reference is required. 
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Mismatch 
amount 
definition 

Both provisions refer to “mismatch amounts”.  “Mismatch 
amount” is defined in proposed section FH 15 for the 
purposes of subpart FH as an amount for which a deduction 
is allowed by section FH 12.  The drafting of sections FH 5(5) 
and FH 6(6) does not appear to take this definition into 
account. 

 

Deductible hybrid and branch payments rule (proposed sections FH 
8 and FH 9) 

Issue 1: Rule should only apply where losses are actually offset 

Proposed section FH 8 restricts the ability of a foreign hybrid entity or branch’s 

tax losses to be utilised in New Zealand if they are capable of being utilised 

outside New Zealand against income that is not assessable in New Zealand.      

Submission 

We submit that proposed sections FH 8(1) and FH 8(4) should only apply 

where the foreign hybrid entity or branch loss is actually offset against income 

that is not assessable in New Zealand.   

Comment 

The hybrid and branch mismatch rules are intended to reduce the potential for 

double non taxation. There is no tax mischief if the tax losses are only utilised 

in one jurisdiction (e.g. New Zealand), even if they could have been offset 

against other income in the foreign jurisdiction, but the taxpayer chose not to 

do so. The rule as proposed overreaches.   

Issue 2: Foreign branch “active income” exemption  

Proposed section FH 8 potentially restricts the ability of a foreign branch’s 

losses to be utilised in New Zealand.     

Submission 

We submit that there is merit in considering an exemption from income tax for 

“active income” of a foreign branch.  

Comment 

While not critical to the hybrid and branch mismatch proposed legislation, 

particularly as proposed section FH 8 does not apply to ‘simple’ foreign branch 

structures, we consider that there is merit in considering an exemption from 

income tax for “active income” of a foreign branch.  This would put foreign 

branches of New Zealand companies in a similar New Zealand tax position to 

foreign subsidiaries.  An active income exemption for foreign branches would 
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mean that tax losses from simple foreign branch structures could not be 

utilised in New Zealand, unless the active income exemption for foreign 

branches was elective (similar to the opaque election proposed in section FH 

14).   

Issue 3: US dual consolidated loss rules example of corresponding 
hybrids legislation  

The US has dual consolidation loss (“DCL”) rules that operate in a very similar 

way to the primary rule in proposed section FH 8.  The DCL rules pre-date the 

OECD Final Report, however, they achieve the ultimate same effect as 

recommendation 6 of that report.     

Submission  

We submit that proposed sections FH 8 and FH 9 should be amended where 

required to confirm that the US DCL rules are considered as “corresponding” 

rules for the purposes of New Zealand’s hybrid mismatch legislation.  This is 

notwithstanding that the DCL rules pre-date the OECD Final Report so were 

not enacted as a response to the OECD recommendations.  The amendments 

should be drafted sufficiently broadly to capture any similar rules that may 

exist in other jurisdictions.    

If our submission on this point is accepted, Officials should be instructed by 

the Committee to engage with the US Treasury to determine appropriate 

wording to resolve this matter.            

Comment 

The US DCL rules originally were contained in legislation enacted in 1986 and 

then expanded to include branches in 1988.  The executive branch of the U.S. 

Government issued DCL regulations in 1992.  The DCL regulations were 

completely overhauled in 2007, generally applicable to tax years beginning 

after April 17, 2007.   

The DCL regulations are complicated, but generally disallow a US corporation 

from using a loss incurred by a foreign hybrid entity or a foreign branch to 

reduce the US corporation’s other income (claim a “double dip”).  More 

specifically, there is a general rule and an exception.  The general rule 

disallows the hybrid deduction (the DCL) from reducing other income.  The 

exception allows the hybrid deduction to offset other income, if the investor 

makes a special regulatory election (a domestic use election or DUE) in which 

the investor agrees to recapture the DCL, plus interest, if either there is: (1) a 

double dip of the deduction in the 5 tax years following the year in which the 

DCL is incurred; or (2) there is a transaction within the same 5 year period that 

impedes the investor’s ability to monitor the deduction and ensure that there 

is no double dip of the deduction.   
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The DCL rules are complex but, in brief, since they have the same effect as 

the primary rule (if the DUE election is not made), we consider that, in 

principle, the defensive rule in proposed section FH 9 should not apply where 

the DCL rules apply on the basis that the US has “hybrid mismatch legislation 

corresponding to proposed section FH 8.”  If the DUE election is made, then 

we agree that, in principle, the defensive rule in proposed section FH 9 should 

apply to restrict any expenditure or loss in New Zealand to the quantum of 

surplus assessable income in the foreign hybrid entity.    Example 10 of the 

OECD Branches Report supports the position that the US DCL regime, which 

has this DUE component is within the spirit of the hybrid and branch mismatch 

recommendations (see Recommendation 4.3 and paragraphs 98-102).  

It should be made clear that there will be reciprocity when the foreign 

corresponding rule is elective.  For instance, if the investor in the foreign 

jurisdiction elects not to have the foreign corresponding primary rule apply to 

the expenditure (i.e. the DUE election), then the foreign corresponding rule 

shall not apply to the expenditure for purposes of proposed section FH(9)(c).  If 

instead the investor in the primary jurisdiction does elect to have the foreign 

primary rule apply to the expenditure (i.e. the US DCL rules), then the foreign 

corresponding rule shall apply to expenditure for purposes of proposed section 

FH(9)(c). 

The issue is that if New Zealand does not respect the US DCL rules as 

“corresponding” hybrid mismatch legislation and applies the defensive rule, 

the DCL rules have ‘mirror’ provisions that will assume the deductions have 

been utilised in New Zealand (even though they have been quarantined in New 

Zealand and restricted to the quantum of surplus assessable income), which 

will mean the DCL rules will apply without any possibility of making a DUE 

election to alleviate the double taxation.    

If our submission is accepted, given the complexity of the US DCL rules, very 
clear guidance via examples would need to be provided by Inland Revenue.  
 
For completeness, with the DUE election, the US may recapture the benefit of 
the loss (with interest) in the US if it is utilised in New Zealand (against non-
dual inclusion income) in the subsequent 5 years.  The US does not track the 
benefit of the loss thereafter.  On the face of it, there is the potential for a 
double dip then in NZ (although it would generally require an opaque NZ 
company in the same wholly-owned group to have been there since the loss 
was first incurred in the NZ hybrid entity).  However, since proposed section 
FH 9 would still be dependent on “surplus assessable income” (i.e. dual 
inclusion income), the double dip should not arise in practice.   

Dual resident payer rule (proposed section FH 10) not required 

The Bill Commentary acknowledges that New Zealand tax law already 

prevents a dual resident company from grouping its losses or forming a tax 
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consolidated group, which are two ways that dual resident company losses 

can be offset against income that is not taxed in both countries.  These are the 

two primary ways that dual resident company losses would prima facie be 

utilised in our experience, in the absence of the existing restrictions.      

Submission 1 

We submit that proposed section FH 10 is not required in the New Zealand 

context. 

Submission 2 

If our primary submission is not accepted, we submit that proposed section 

FH 12 be amended to cover stranded losses in a dual resident company 

context. This will require amendments to our existing rules that restrict the 

utilisation of losses of dual resident companies to be offset/consolidated.    

Comment 

The Bill Commentary notes that the dual resident payer rule more thoroughly 

prevents a dual resident company from utilising its losses by removing the 

ability of the company to offset its expenditure against income earned through 

a reverse hybrid, such as a New Zealand limited liability partnership.  It would 

take a rare set of circumstances for the dual resident payer to be benefitting 

from the same losses twice, as the foreign jurisdiction would also need to 

have rules that allow the dual resident’s losses to be offset against non-dual 

inclusion income in the foreign jurisdiction.        

While the existing law theoretically leaves the door ajar for deductions to be 

utilised in two jurisdictions against non-dual inclusion income, it should be 

noted that the dual resident payer rule proposed by the OECD results in tax 

losses incurred by a dual resident company to be denied in both New Zealand 

and the foreign jurisdiction unless there is dual inclusion income.  This is a 

harsh result as it can lead to double taxation, although this potentially happens 

anyway under the existing law around loss offsets/consolidation which we 

consider are sufficiently robust.  In our experience, dual residence is not 

generally planned by companies for a tax advantage, but something that 

happens because New Zealand has broad tax residency tests for companies.        

Further, the OECD Hybrids Report recommends that “[i]n order to prevent 

stranded losses … excess duplicate deductions should be allowed to the 

extent that the taxpayer can establish, to the satisfaction of the tax 

administration, that the deduction cannot be set-off against any income under 

the laws of the other jurisdiction that is not dual inclusion income.”  There 

does not appear to be provision for stranded losses in a dual resident payer 

context in the Bill.  We accept this as reasonable if proposed section FH 10 is 
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removed from the Bill, as it would require our existing rules preventing dual 

resident company losses to be offset/consolidated to be re-drafted.    

Imported mismatch rule (proposed section FH 11) not required 

The imported mismatch rule is the most complex of the hybrid and branch 

mismatch rules.  It applies where a hybrid mismatch does not directly involve 

New Zealand.  Rather, the mismatch is between two foreign jurisdictions.     

Submission 1 

We submit that proposed section FH 11 is not required in the New Zealand 

context.   

Submission 2 

If our primary submission is not accepted, we submit that proposed section 

FH 11 should only apply to structured imported mismatches and this rule 

should only apply from 1 January 2020.   

This means that unstructured imported mismatches (regardless of whether 

they are direct or indirect unstructured imported mismatches) should be 

excluded from the scope of the rules at this time.  

Submission 3 

If our secondary submission is not accepted, we submit that timing 

mismatches (or mismatches that are expected to reverse over time) should be 

carved out from the imported mismatch rule.   

Submission 4     

If none of submissions 1 to 3 are accepted, Inland Revenue should provide 

clear guidance outlining how they will police this rule, including what will be 

expected of taxpayers to show that there is no imported mismatch that 

applies to New Zealand.    

Comment 

We believe the imported mismatch rule is, on balance, not warranted in the 

New Zealand context.  It has the potential to introduce significant complexity 

into the New Zealand tax environment.  New Zealand taxpayers may not know 

whether the imported mismatch rules apply to them as the hybrid mismatch 

may be significantly higher up the corporate chain.  This adds significant 

complexity, cost and uncertainty, not just to tax returns, but also statutory 

audits where auditors will likely require some evidence that there are no 

imported mismatches in the worldwide group in signing off the audit of a New 

Zealand subsidiary of a multinational group.   
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The imported mismatch rule is akin to New Zealand playing world tax police.  

The better outcome would be if other countries chose to adopt the hybrid and 

branch mismatch rules such that they will counter the mismatch in accordance 

with the OECD recommendations directly (i.e. removing the need for the 

imported mismatch rule).  However, if other countries choose not to adopt the 

hybrid and branch mismatch rules, then New Zealand will generally still seek 

to deny deductions to the extent New Zealand is funding any of the payments 

against which the hybrid deductions are utilised.      

There may be scope, at least in principle, to apply the imported mismatch rule 

where a hybrid mismatch has been deliberated structured to “import” the 

hybrid result into New Zealand.  However, the case is certainly less clear cut, 

for unstructured imported mismatches.    

Further, the imported mismatch rule applies whenever a funded payment 

gives rise to a hybrid mismatch (which is effectively any hybrid or branch 

mismatch).  This seems like overreach, particularly when some of the hybrid 

mismatches include timing mismatches on hybrid financial instruments, as it 

means that the imported hybrid mismatch can be reversed over time.  The 

examples in the OECD Hybrids Report focus solely on permanent hybrid 

mismatches that are relatively easy to identify.  In practice, they will be hard to 

quantify as tracking payment flows is often not straightforward, foreign 

exchange needs to be taken into account (and NZD will not be the currency in 

which the imported mismatch arises) and there may be timing mismatches 

that this rule seeks to counter.   

If the imported mismatch rule is to be introduced as proposed (i.e. our 

submissions are not accepted), Inland Revenue should issue clear guidance 

outlining how they will police this rule, including what will be expected of 

taxpayers to show that there is no imported mismatch that applies to New 

Zealand.  In this respect, it should be noted that “control group” is widely 

defined in proposed section FH 12 (and is wider than a wholly-owned group) 

such that it may be challenging for taxpayers to gather the evidence Inland 

Revenue may wish to sight and this should be factored into how Inland 

Revenue will police the rule.  Further, any guidance from Inland Revenue 

should include examples of imported mismatches that extend beyond the 

examples in the OECD Hybrids Report, which focus on interest payments for 

permanent mismatches, as the potential ambit of the rule is wider than this.   

Surplus assessable income (section FH 12) should not be subject to 
shareholder continuity restrictions  

Proposed section FH 12(8) provides that a mismatch amount or surplus 

assessable income from a mismatch situation may be carried forward subject 

to the shareholder continuity threshold that applies to tax losses (49%).   
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Submission 

We submit that proposed section FH 12(8) should be removed. Shareholder 

continuity should not apply to mismatch amounts or surplus assessable 

income.  

Comment 

Mismatch amounts are not akin to tax losses and should not be subject to 

shareholder continuity requirements.  They represent a tax deduction that has 

been deferred until there is surplus assessable income, rather than tax losses 

that should be forfeited upon continuity breach.  The timing mismatch 

between the timing of the mismatch amount and the surplus assessable 

income is the target of the rules.  Therefore, provided surplus assessable 

income is generated following a mismatch amount, the shareholder continuity 

rules should not restrict the ability of the surplus assessable income to 

“redeem” the mismatch amount.       

Dividend election (proposed section FH 13) and opaque election 
(proposed section FH 14) 

Issue 1:  Dividend election    

Proposed section FH 13 allows taxpayers impacted by new section FH 3(2) to 

choose to treat the hybrid financial instrument on which the interest is paid as 

a share, and the payment as a dividend, for all tax purposes.    

Submission 

We support the inclusion of the dividend/share election.   

Comment    

The dividend/share election helps eliminate the potential for double taxation 

from non-resident withholding tax, as the taxpayer can treat the payment as a 

dividend and either attach imputation credits or benefit from the 0% 

withholding tax rate available in some DTAs for dividend payments.  

Issue 2:  Opaque election should be broadened     

Proposed section FH 14 allows a New Zealand resident that has a wholly 

owned foreign hybrid entity to elect to treat it as a company for tax purposes.      

Submission  

We support the inclusion of the opaque election.  However, we submit that 

the election should be broadened such that it does not require the foreign 

hybrid entity to be wholly-owned by the New Zealand resident.           

Comment    
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The opaque election helps New Zealand taxpayers opt out of the complexity of 

the hybrid rules by removing the potential for a double deduction.  However, in 

principle, the election should be broadened such that the foreign hybrid entity 

can have multiple owners.  The wholly-owned restriction means that partial 

owners of a foreign hybrid entity cannot opt out of the hybrid rules to reduce 

their compliance costs, whereas owners of a wholly-owned foreign hybrid 

entity can opt out.  If anything, partial owners of a foreign hybrid will face the 

same, if not more, costs in complying with the hybrid rules than owners of a 

wholly-owned foreign hybrid entity. This is not equitable.   

Issue 3:  Opaque election should apply to new hybrid foreign 
entities     

Proposed section FH 14 only applies to foreign hybrid entities that were in 

existence on the date on which the Bill was introduced.    

Submission  

We submit that the opaque election should be permitted to be made for new 

foreign hybrid entities.   

Comment    

There are sound commercial reasons why a foreign hybrid entity may be 

established, irrespective of current New Zealand hybrid effects (for example, 

joint ventures are often established by limit liability vehicles which are not 

companies).  Taxpayers should have the freedom to opt out of the complexity 

of the hybrid rules by making the election for any new foreign hybrid entity 

before the due date for the tax return in which the hybrid mismatch legislation 

first applies to the owner in respect of the foreign hybrid entity.         

Legislative drafting 

Section Submission 
Section FH 
15 
 
“Structured 
arrangement” 
definition 

The definition as currently drafted should be clarified as it 
could be argued that any arrangement that produces a 
hybrid mismatch is a structured arrangement.  The 
definition should be amended to incorporate the ‘facts and 
circumstances’ and ‘when a taxpayer is not a party to a 
structured arrangement’ guidance from recommendations 
10.2 and 10.3 of the OECD Hybrid Report.       

FIF rule changes relating to hybrid rules (clauses 12 to 16) will 
introduce unnecessary complexity 

The Foreign Investment Fund (“FIF”) rule changes introduce unnecessary 

complexity to the taxation of foreign investments.  They would force some 

taxpayers to use the Comparative Value (“CV”) method in respect of their FIF 

interests, and remove the ability to use the Fair Dividend Rate (“FDR”) 
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method. The FDR method under the FIF rules is the default method for many 

taxpayers and has been determined, as the name suggests, to be a “fair” 

method for taxing non-controlled foreign investments.        

Submission 

The FIF rule changes should be omitted from the hybrid rules as they 

introduce unnecessary complexity to the taxation of non-controlled foreign 

investments.     

Comment 

The FIF rule changes proposed impact the FIF income calculation methods 

allowed in some circumstances where the hybrid rules would apply as the FIF 

is part of a structured arrangement or between related parties and/or involves 

returning share transfers.  This will introduce additional complexity into an 

already complex area of the tax legislation, which will make it uncertain as to 

the correct tax treatment to apply.  Since FIF investments are non-controlled 

foreign investments, which would generally be subject to FDR, they are 

subject to tax already.  The compliance costs for taxpayers (and administrative 

costs for Inland Revenue) in determining whether the rules may apply to them 

are likely to be outweigh any fiscal benefit from the proposed changes.          

Legislative deferrals  

The Bill does not appear to address the 2017 Cabinet decisions around OECD 

recommendation 5.2 and “general design and definitional matters” (pages 19 

to 21 of the Cabinet paper addressing hybrid mismatch arrangements).   

Submission 

We assume that the decision to exclude these Cabinet decisions from the Bill 

is intentional to allow for further consultation.  We support this exclusion 

provided there is an opportunity for consultation before any proposed rules are 

implemented.  

We further submit that the application date for the hybrid rules should be 

deferred. This is particularly the case for the defensive rules.    

Comment 

The OECD recommendation 5.2 Cabinet decisions alter the tax treatment of 

New Zealand limited partnerships and foreign trusts in particular 

circumstances.  Deferring the implementation is consistent with our view that 

the hybrid mismatch legislation should be introduced with a targeted or 

phased approach (albeit more phased than just leaving OECD recommendation 

5.2 to be addressed in future legislation).  The legislation is very complex and 

warrants careful consideration of the impacts to ensure that comprehensive 
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adoption of the OECD recommendations is in New Zealand’s best interests.   

For the particular decisions, we consider that it is not clear that a hybrid 

response is warranted.   

The “general design and definitional matters” decisions include:  

— a coordination rule to ensure that the hybrid mismatch rules of other 

countries mesh well with New Zealand’s rules; and  

— a specific anti-avoidance rule to allow the Commissioner to counteract 

arrangements that have the purpose or effect of defeating the intent or 

application of the hybrid rules.  

It is unclear whether the Bill has excluded these elements of the rules 

intentionally or not.  The hybrid rules are proposed to apply for income years 

beginning on or after 1 July 2018 (although we understand the OECD 

recommendation 5.2 decisions will only apply for income years beginning on 

or after 1 April 2019), which leaves a very short window for taxpayers to 

assess the impact of the rules on their circumstances.  Therefore, if any of 

these rules have been unintentionally excluded from the Bill, this should be 

addressed and taxpayers should have an opportunity to review the rules and 

submit on them before they apply.  

The hybrid rules rely on a complex interaction of New Zealand and foreign tax 

rules.  The implementation of the OECD’s recommendations by other 

countries is slower than New Zealand’s.  This means there may be a period 

when New Zealand’s rules apply but they will be “switched off” when another 

country’s applies.  This will further add to the complexity and uncertainty. 

Deferring particularly the defensive rules until after the European Union rules 

are effective will minimise that complexity. 

General legislative drafting 

We appreciate that it is challenging to draft hybrid mismatch legislation as the 

rules are complex.  Some comments on the drafting follow:  

Issue  Submission 

Separation 
of timing 
and 
permanent 
mis-
matches 
and entity 
and branch 
mis-
matches  

It would be clearer to separate the timing mismatches into 
separate sections.  For example, proposed subsection FH 3(3) 
which relates to timing mismatches for hybrid financial 
instruments could be in its own separate section.   
 
In a similar vein, it would be clearer to separate the hybrid and 
branch mismatches into separate sections.  For example, 
proposed section FH 5 could be split.  
 
It is important that the technical guidance that accompanies 
the rules provide clear examples of both hybrid and branch 
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mismatches, and timing and permanent mismatches.  
Separating the sections will more clearly delineate the 
situations that apply to hybrids and those that apply to 
branches.   
 
This is particularly important as branch mismatches have not 
been subject to the same level of consultation as hybrid 
mismatches.  The potential for branch mismatches to 
unwittingly arise or add compliance and administration costs 
is likely higher than it is for hybrid entities as the use of 
branches is very common practice for both inbound and 
outbound investment.   

Use of 
known 
terms 

It would be clearer to adopt the OECD Hybrids Report and 
OECD Branches Report language in the legislation.  For 
example, “surplus assessable income” would be “dual 
inclusion income”.   
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Domestic law changes which alter the effects of DTAs 

The Bill proposes changes to domestic withholding tax rules and to deductions 

for life insurers and to extend the source rules. In the first instance, the 

change is retrospective and stated to be a “clarifying” change to achieve New 

Zealand’s intended position.  In the second, the change is stated to be to allow 

section DR 3 to operate as intended.  The DTA source rule is said to be 

required for sales by a Permanent Establishment but it has a much wider 

effect. 

These changes all unilaterally affect the operation and possible outcome under 

relevant DTAs. 

Submission 1 

— The provisions should not proceed.  New Zealand should renegotiate the 

relevant DTAs instead. 

— If they do proceed, they should not apply to existing arrangements and/or 

apply only to new or modified DTAs. 

Comment 

As New Zealand does not publish detailed commentary on its DTAs, it is 

difficult to tell how the problems identified have arisen.  Further, the 

Commentary on the Bill provides no detailed analysis in support of the 

position. 

In the absence of that detail, our conclusion is that the problems arise from 

either omissions or deliberate acceptance of another country’s position.  The 

only reasonable response is to amend, by negotiation, the relevant DTA. 

For the life insurance change particularly, as noted in the Bill Commentary, 

New Zealand’s DTAs will generally reserve New Zealand’s right to apply its 

insurance rules to non-resident insurers.  Where that was not the case, it has 

progressively amended its DTAs (see the Netherlands DTA as an example) to 

achieve that result. 

The relevant DTAs (except Switzerland which by the Protocol allows New 

Zealand to tax in the absence of a Permanent Establishment - this appears to 

be a mistake in the Commentary) do not reserve New Zealand’s right to tax 

life insurance. 

The reasons for this may be: 
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— New Zealand deliberately accepted the inclusion of life insurance within 

the scope of the Business Profits Article so that a Permanent 

Establishment is required to tax the non-resident; 

— New Zealand mis-read the effect of the agreed Article. (From our review of 

various DTAs, it appears that this is the most likely explanation.  Other 

DTAs have provisions dealing with life insurance and non-life insurance 

separately.  It appears that the model for non-life insurance has been used 

for the relevant DTAs without an understanding that to achieve New 

Zealand’s position a separate life insurance provision is required.) 

Neither option justifies a unilateral change to domestic law.  The right 

approach is to seek amendments to the relevant DTAs to achieve New 

Zealand’s intended policy.   

We understand that technically, the proposed amendment does not affect the 

taxation of the non-resident.  It is the New Zealand taxable insurer which is 

affected by the proposed rule.  The New Zealand insurer effectively pays tax 

on the reinsurer’s profit. 

Further, reinsurance treaties are generally entered into with an understanding 

of the tax treatment of premiums and claims under the treaty.  This is because 

it is usual to share profits.  Any reinsurance treaties affected by the change 

will have taken into consideration existing tax law.   

We therefore do not accept as a justification that the DTA is not being 

amended by the proposed domestic law. The effect is clearly to “avoid” the 

DTA outcome. 

If despite our conclusions, there are good reasons not to renegotiate the 

relevant DTAs, we consider the proposed rule should not apply to existing 

reinsurance agreements.  It is likely that any existing treaties are long term 

agreements. An immediate change to the effect of the DTAs is not justified. 

For changes which affect DTA outcomes, consistent with our submission on 

the source rule, the change should apply to new DTAs or when a DTA is 

modified.  This is consistent with our view that DTAs are negotiated on an 

understanding of the then current effect of domestic law.  If the changes apply 

prospectively, our DTA partners will have a clear understanding of the 

interaction of New Zealand domestic law with the DTA.  They and New 

Zealand will be able to negotiate appropriately. 

Submission 2 

New Zealand should publish detailed commentary on each DTA so it is 

transparent why particular Articles have been accepted. 
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Comment 

The difficulty with determining whether the proposed changes that affect DTA 

outcomes are justified is that the intended position is not published.  In the 

relevant cases, whether the paying or receiving country’s rule was intended or 

accepted to be determinative or whether the exclusion of life insurance was 

deliberate or in error, the Commentary provides no analysis or evidence in 

support of the position being promoted. 

The reasonableness of a domestic law change as opposed to a DTA 

amendment is therefore difficult to assess. 

If the DTA position was published, it would in our view: 

— Be clearer what the intended position would be such that the effect of a 

change can be better judged; 

— Impose discipline on the negotiation of a DTA to ensure that the agreed 

provision either meets New Zealand’s tax policy objectives or that 

departures are appropriately traded off. 

This submission is consistent with our submission on the MLI.  We think that 

transparency is important. 

Overall comment 

Our submission and comments are made in principle.  We consider unilateral 

changes to a negotiated position are not in New Zealand’s best interests.  

They are contrary to a good global citizen approach and they risk a response 

which is adverse to New Zealand’s position. 

 


